
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge

Sacramento, California

June 2, 2014 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS.  THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR.  WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 6.  A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS.  THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT.  IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT.  HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT.  IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT.  AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, ¶ 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c)(2)[eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-
1(f)(2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED.  RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY.  IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER.  IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE ON JUNE 30, 2014 AT 1:30
P.M.  OPPOSITION MUST BE FILED AND SERVED BY JUNE 16, 2014, AND ANY REPLY MUST BE
FILED AND SERVED BY JUNE 23, 2014.  THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE OF
THE DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON THE ITEMS IN THE SECOND PART OF THE CALENDAR, ITEMS 7
THROUGH 19.  INSTEAD, EACH OF THESE ITEMS HAS BEEN DISPOSED OF AS INDICATED IN THE
FINAL RULING BELOW.  THAT RULING WILL BE APPENDED TO THE MINUTES.  THIS FINAL RULING
MAY OR MAY NOT BE A FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE
COURT’S FINDINGS AND CONCLUSIONS.  IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR
HAVE RESOLVED THE MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK
PRIOR TO HEARING IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN
FAVOR OF THE CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014(d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON JUNE 9, 2014, AT 2:30 P.M.
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Matters to be Called for Argument

1. 14-24826-A-13 ROGER RUE MOTION TO
RBR-1 EXTEND AUTOMATIC STAY 

5-9-14 [9]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be denied.

The motion alleges that this is the second chapter 13 case filed by the debtor
and that the prior case was dismissed within last year because the debtor
failed to file a proposed plan, schedules and statements.

11 U.S.C. § 362(c)(3)(A) provides that if a single or joint case is filed by or
against a debtor who is an individual in a case under chapter 7, 11, or 13, and
if a single or joint case of the debtor was pending within the preceding one-
year period but was dismissed, the automatic stay with respect to a debt,
property securing such debt, or any lease terminates on the 30  day after theth

filing of the new case.

Section 362(c)(3)(B) allows a debtor to file a motion requesting the
continuation of the stay.  A review of the docket reveals that the debtor has
filed this motion to extend the automatic stay before the 30  day after theth

filing of the petition.  The motion will be adjudicated before the 30-day
period expires.

In order to extend the automatic stay, the party seeking the relief must
demonstrate that the filing of the new case was in good faith as to the
creditors to be stayed.  For example, in In re Whitaker, 341 B.R. 336, 345
(Bankr. S.D. Ga. 2006), the court held: “[T]he chief means of rebutting the
presumption of bad faith requires the movant to establish ‘a substantial change
in the financial or personal affairs of the debtor . . . or any other reason to
conclude’ that the instant case will be successful.  If the instant case is one
under chapter 7, a discharge must now be permissible.  If it is a case under
chapters 11 or 13, there must be some substantial change.”

Here, the debtor asserts that this case will be more successful because he has
filed a plan, schedules and statements in this case.  Further, he neglected to
do so in the prior case because he was out of state when the documents were
due.

Even on this recitation of the case, the court cannot conclude that this case
is more apt to succeed.  The debtor has failed to explain why he was out of
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state and why that prevented him from filing timely documents.  But, assuming
this problem could be overcome, there are other problems.

This is the seventh petition filed by the debtor in this court since 2009.  The
2009 case was a chapter 7 case in which the debtor received a discharge.  The
other five prior cases were all filed under chapter 13 and were dismissed.  In
fact, three of those prior chapter 13 cases, not just one as alleged in the
motion, were dismissed in the year before the most recent case.

This summarizes the five prior chapter 13 cases:

Case No. 11-36810, filed July 7, 2011 and dismissed on July 13, 2012 because
the debtor failed confirm a plan and make plan payments;

Case No. 12-36333, filed on September 7, 2012 and dismissed on January 13, 2013
because the debtor failed to confirm a plan and make plan payments;

Case No. 13-21505, filed February 4, 2013 and dismissed on May 10, 2013 because
the debtor failed to give the trustee his payment advices and last filed tax
return, and to disclose his prior bankruptcy cases;

Case No. 14-20249, filed January 10, 2014 and dismissed on March 20, 2014
because the debtor failed to file a certificate of his completion of a credit
counseling briefing, failed to give the trustee his payment advices and last
filed tax return, and failed to file a motion to confirm his plan;

Case No. 14-23944, filed April 17, 2014 and dismissed on May 5, 2014, because
the debtor failed to file a proposed plan, schedules and statements.

This record tells the court one thing.  The debtor is incapable of prosecuting
a case to confirmation of a plan, much less to consummation.

2. 14-24039-A-13 TROY FINLEY MOTION FOR
JMA-2 RELIEF FROM AUTOMATIC STAY
LOUDEN, L.L.C. VS. 5-15-14 [20]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be denied insofar as it asks for the termination of the
automatic stay but granted insofar as it seeks prospective relief from the
automatic stay.

The movant leased residential real property in Fairfield to the debtor.  The
debtor defaulted in the payment of rent and owes in excess of $30,000 of rent. 
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This default prompted the movant to serve the debtor with a 3-day notice to pay
or quit.  The debtor neither paid nor quit.  This resulted in an unlawful
detainer action being filed which ultimately ended when the debtor agreed to
vacate the premises on May 1, 2014.  This bankruptcy case was filed before the
May 1 deadline.

The debtor has filed three bankruptcy petitions since entering into a lease for
residential real property with the movant in November 2012.

The first case, 13-25495-13, was filed jointly with the debtor’s spouse,
Tiffany McIntyre Finley, on April 22, 2013 and was dismissed on August 6, 2013
because the debtors failed to pay the installment filing fee as ordered by the
court.

The second case, 13-33706-13, was filed jointly with the debtor’s spouse,
Tiffany McIntyre Finley, on October 24, 2013 and was dismissed on February 3,
2014 because the debtors failed to make plan payments and give the trustee
their last filed tax return.

This most recent case was filed by the debtor alone on April 21, 2014.  A
review of the petition reveals that the debtor failed to disclose the two prior
cases filed and dismissed within the prior year, as well as two other cases
filed by the debtor in 2012, Case Nos. 10-52849 (jointly with spouse) and 10-
50946.

In addition to these cases, the debtor’s spouse filed four other petitions
without Mr. Finley as a co-debtor: Case Nos. 13-23779, 13-21928, 13-20484, 12-
41643.  All of these cases were failed chapter 13 cases in which the spouse
failed to pay filing fees, or file schedules, statements and a plan, or both.

There is cause to terminate the automatic stay: the prebankruptcy termination
of the debtor’s tenancy, the pre-petition rent default, and the use of multiple
bankruptcy cases to prevent the movant from retaking possession.  Nonetheless,
the court will not terminate the automatic stay for the simple reason there is
no automatic stay.

Because the debtor filed two prior cases that were dismissed in the prior year,
the automatic stay never went into effect in this case.  See 11 U.S.C. §
362(c)(4).  There is nothing to terminate.  The court will confirm, however,
the absence of the automatic stay.  See 11 U.S.C. § 362(j).

The court will grant prospective relief from any automatic stay that may arise
from a bankruptcy case filed by any debtor during the next two years.

11 U.S.C. § 362(d)(4) provides that:

“On request of a party in interest and after notice and a hearing, the court
shall grant relief from the stay provided under subsection (a) of this section,
such as by terminating, annulling, modifying, or conditioning such stay . . .

with respect to a stay of an act against real property under subsection (a), by
a creditor whose claim is secured by an interest in such real property, if the
court finds that the filing of the petition was part of a scheme to delay,
hinder, or defraud creditors that involved either-

(A) transfer of all or part ownership of, or other interest in, such real
property without the consent of the secured creditor or court approval; or
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(B) multiple bankruptcy filings affecting such real property.”

Section 362(d)(4) implicates 11 U.S.C. § 362(b)(20).  Section 362(b)(20) is an
“in rem” exception to the automatic stay.  If the court grants relief in this
case under section 362(d)(4), but then another petition is filed by any debtor
who claims an interest in the subject real property, section 362(b)(20)
provides that the automatic stay does not operate in the second case so as to
prevent the enforcement of a lien or security interest in the subject real
property.  The exception to the automatic stay in the second case is effective
for 2 years after the entry of the order under section 362(d)(4) in the first
case.

A debtor in the subsequent bankruptcy case, however, may move for relief from
the in rem order.  The request for relief from the in rem order may be premised
upon “changed circumstances or for other good cause shown. . . .”

Here, the debtor and his spouse have filed a series of bankruptcy cases that
are calculated only to acquire the automatic stay and are not filed in a
genuine effort to reorganize their finances.  These facts evidence a clear
scheme to delay, hinder, or defraud the movant and prevent it from retaking
possession of its property.

Therefore, the court will grant relief from the automatic stay that will be
effective for a period of two years in any future case filed by anyone claiming
an interest in the subject property, provided the recordation requirements of
section 362(d)(4) are satisfied by the movant or its successor.

3. 12-34849-A-13 KELLY LISTER MOTION TO
CAH-1 INCUR DEBT 

5-6-14 [47]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion to incur a purchase money loan to purchase a vehicle will be
granted.  The motion establishes a need for the vehicle and it does not appear
that repayment of the loan will unduly jeopardize the debtor’s performance of
the plan.
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4. 14-21565-A-13 DAVID/TERESA GRANADOS MOTION TO
TOG-1 VALUE COLLATERAL
VS. JPMORGAN CHASE BANK, N.A. 3-12-14 [15]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   None.  There is a material disputed fact – the value of the
subject property.  Therefore, the court will conduct an evidentiary hearing on
June 9 at 2:30 p.m.  It will hear only from those witnesses expressing an
opinion of value in the written record.  No other witnesses may be called to
testify.  Each side will be 45 minutes for examination, cross examination,
objections, and oral statements.  All parties and witnesses must appear in
person.

5. 14-23467-A-13 MICHAEL/EMMA POST OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
5-14-14 [17]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, because the plan fails to specify how debtor’s counsel’s fees will be
approved, either pursuant to Local Bankruptcy Rule 2016-1 or by making a motion
in accordance with 11 U.S.C. §§ 329, 330 and Fed. R. Bankr. P. 2002, 2016,
2017, but nonetheless requires the trustee to pay counsel a monthly dividend on
account of such fees, in effect the plan requires payment of fees even though
the court has not approved them.  This violates sections 329 and 330.

Second, 11 U.S.C. § 521(e)(2)(B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition.  This return must be produced seven
days prior to the date first set for the meeting of creditors.  The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation.  In addition to the requirement of section 521(e)(2) that the
petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228(a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over.  This has not been done.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
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confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

6. 12-41081-A-13 CHERYL MORRIS OBJECTION TO
JPJ-2 CLAIM
VS. SELENE FINANCE, L.P./DLJ MORTGAGE, INC. 4-8-14 [65]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be sustained.  The last date to file a
timely proof of claim was April 17, 2013.  The proof of claim was filed on
February 7, 2014.  Pursuant to 11 U.S.C. § 502(b)(9) and Fed. R. Bankr. P.
3002(c), the claim is disallowed because it is untimely.  See In re Osborne, 76
F.3d 306 (9  Cir. 1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9  Cir.th th

1999); Ledlin v. United States (In re Tomlan), 907 F.2d 114 (9  Cir. 1989);th

Zidell, Inc. V. Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9  Cir.th

1990).

The response admits the proof of claim was filed late.  This is fatal.  The
court has no discretion to allow a late claim.  The deadline to file a proof of
claim set by Fed. R. Bankr. P. 3002(c) cannot be extended as requested by the
claimant.  First, Rule 3002(c) contains six exceptions to the requirement that
a timely proof of claim be filed.  None of those exceptions are applicable
here.  Second, Fed. R. Bankr. P. 9006(b)(3) specifically precludes enlargement
of the time for creditors to file proofs of claim except to the extent provided
in Rule 3002(c).  The court concludes that Rule 3002(c) provides no basis for
an extension in this case.

The applicability of Rule 3002(c) and not Fed. R. Bankr. P. 3003(c)(3) to this
case, and the wording of Rule 9006(b)(3) prevent the Supreme Court’s decision
in Pioneer Investment Services Company v. Brunswick Assoc. Ltd. Partnership,
507 U.S. 380 (1993), from being of assistance to the creditors.  Pioneer
involved a chapter 11 proceeding.  In chapter 11 cases, the filing of proofs of
claim is governed by Rule 3003 and not Rule 3002.  Rule 3002 applies to chapter
13 cases.  Rule 9006(b)(3) does not restrict extensions of the time to file
proofs of claim in chapter 11 cases.  Consequently, under Rule 9006(b)(1), the
court may permit a creditor to file a proof of claim in a chapter 11 case after
the bar date established under Rule 3003 has expired if excusable neglect
prevented the filing of a timely proof of claim.

In Pioneer, the Supreme Court determined what constituted excusable neglect
under Rule 9006(b)(1).  That decision has little or no applicability here.  In
a chapter 13 case, Rule 9006(b)(1) is not applicable; Rules 9006(b)(3) and
3002(c) are applicable.  And, as noted above Rule 3002(c) does not permit
enlargement of the time to file proofs of claim after the expiration of the
deadline even when excusable neglect is present.

In chapter 13 cases, the bankruptcy court lacks any equitable power to enlarge
the time for filing a proof of claim apart from the six situations described in
Rule 3002(c).  See Zidell, Inc. V. Forsch (In re Coastal Alaska), 920 F.2d
1428, 1432-33 (9  Cir. 1990. ) Because none of those situations are presentth

here, and because the excusable neglect standard is not applicable in chapter
13 cases, the court cannot retroactively extend the time for the respondent to
file a proof of claim.
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THE FINAL RULINGS BEGIN HERE

7. 14-22806-A-13 JEFFERY/MARJORIE CARNEIRO OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
5-14-14 [25]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter.  The debtor’s written rsponse to
the objection concedes its merit.  Accordingly, it is removed from calendar for
resolution without oral argument.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

The plan does not comply with 11 U.S.C. § 1325(b) because it neither pays
unsecured creditors in full nor pays them all of the debtor’s projected
disposable income.  The plan will pay unsecured creditors $2,879.  However,
even after correcting for receipt of unusual income in the 6 months prior to
the filing of the petition, Form 22 shows that the debtor will have $17,187
over the next five years.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

8. 13-30036-A-13 JOHN/REGINA GREEN OBJECTION TO
JPJ-1 CLAIM
VS. SPRINGLEAF FINANCIAL SERVICES, INC. 4-8-14 [28]

Final Ruling: This objection to the proof of claim of Springleaf Financial
Services, Inc., has been set for hearing on at least 44 days’ notice to the
claimant as required by Local Bankruptcy Rule 3007-1(c)(1)(ii).  The failure of
the claimant to file written opposition at least 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the courtth

will not materially alter the relief requested by the objecting party, an
actual hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592
(9  Cir. 2006).  Therefore, the claimant’s default is entered and theth

objection will be resolved without oral argument.

The objection will be sustained.  The last date to file a timely proof of claim
was December 4, 2013.  The proof of claim was filed on February 27, 2014. 
Pursuant to 11 U.S.C. § 502(b)(9) and Fed. R. Bankr. P. 3002(c), the claim is
disallowed because it is untimely.  See In re Osborne, 76 F.3d 306 (9  Cir.th

1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9  Cir. 1999); Ledlin v.th

United States (In re Tomlan), 907 F.2d 114 (9  Cir. 1989); Zidell, Inc. V.th

Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9  Cir. 1990).th

9. 13-29637-A-13 JERMAINE/BAILEY ARMSTEAD OBJECTION TO
JPJ-1 CLAIM
VS. DEPARTMENT OF EDUCATION/SALLIE MAE 4-8-14 [28]

Final Ruling: This objection to the proof of claim of the Dept. of
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Education/Sallie Mae has been set for hearing on at least 44 days’ notice to
the claimant as required by Local Bankruptcy Rule 3007-1(c)(1)(ii).  The
failure of the claimant to file written opposition at least 14 calendar days
prior to the hearing is considered as consent to the sustaining of the
objection.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further,th

because the court will not materially alter the relief requested by the
objecting party, an actual hearing is unnecessary.  See Boone v. Burk (In re
Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, the claimant’s default isth

entered and the objection will be resolved without oral argument.

The objection will be sustained.  The last date to file a timely proof of claim
was January 21, 2014 (assuming the claimant is a governmental entity, an
assumption that favors the claimant).  The proof of claim was filed on January
24, 2014.  Pursuant to 11 U.S.C. § 502(b)(9) and Fed. R. Bankr. P. 3002(c), the
claim is disallowed because it is untimely.  See In re Osborne, 76 F.3d 306
(9  Cir. 1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9  Cir. 1999); Ledlinth th

v. United States (In re Tomlan), 907 F.2d 114 (9  Cir. 1989); Zidell, Inc. V.th

Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9  Cir. 1990).th

10. 13-29637-A-13 JERMAINE/BAILEY ARMSTEAD OBJECTION TO
JPJ-2 CLAIM
VS. DEPARTMENT OF EDUCATION/SALLIE MAE 4-8-14 [32]

Final Ruling: This objection to the proof of claim of the Dept. of
Education/Sallie Mae has been set for hearing on at least 44 days’ notice to
the claimant as required by Local Bankruptcy Rule 3007-1(c)(1)(ii).  The
failure of the claimant to file written opposition at least 14 calendar days
prior to the hearing is considered as consent to the sustaining of the
objection.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further,th

because the court will not materially alter the relief requested by the
objecting party, an actual hearing is unnecessary.  See Boone v. Burk (In re
Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, the claimant’s default isth

entered and the objection will be resolved without oral argument.

The objection will be sustained.  The last date to file a timely proof of claim
was January 21, 2014 (assuming the claimant is a governmental entity, an
assumption that favors the claimant).  The proof of claim was filed on January
24, 2014.  Pursuant to 11 U.S.C. § 502(b)(9) and Fed. R. Bankr. P. 3002(c), the
claim is disallowed because it is untimely.  See In re Osborne, 76 F.3d 306
(9  Cir. 1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9  Cir. 1999); Ledlinth th

v. United States (In re Tomlan), 907 F.2d 114 (9  Cir. 1989); Zidell, Inc. V.th

Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9  Cir. 1990).th

11. 13-29637-A-13 JERMAINE/BAILEY ARMSTEAD OBJECTION TO
JPJ-3 CLAIM
VS. DEPARTMENT OF EDUCATION/SALLIE MAE 4-8-14 [36]

Final Ruling: This objection to the proof of claim of the Dept. of
Education/Sallie Mae has been set for hearing on at least 44 days’ notice to
the claimant as required by Local Bankruptcy Rule 3007-1(c)(1)(ii).  The
failure of the claimant to file written opposition at least 14 calendar days
prior to the hearing is considered as consent to the sustaining of the
objection.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further,th

because the court will not materially alter the relief requested by the
objecting party, an actual hearing is unnecessary.  See Boone v. Burk (In re
Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, the claimant’s default isth

entered and the objection will be resolved without oral argument.
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The objection will be sustained.  The last date to file a timely proof of claim
was January 21, 2014 (assuming the claimant is a governmental entity, an
assumption that favors the claimant).  The proof of claim was filed on January
24, 2014.  Pursuant to 11 U.S.C. § 502(b)(9) and Fed. R. Bankr. P. 3002(c), the
claim is disallowed because it is untimely.  See In re Osborne, 76 F.3d 306
(9  Cir. 1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9  Cir. 1999); Ledlinth th

v. United States (In re Tomlan), 907 F.2d 114 (9  Cir. 1989); Zidell, Inc. V.th

Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9  Cir. 1990).th

12. 14-22339-A-13 CRISELDA SARIO MOTION TO
JMC-2 CONFIRM PLAN 

4-18-14 [25]

Final Ruling: This motion to confirm a plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(c)(3) & (d)(1) and 9014-
1(f)(1), and Fed. R. Bankr. R. 2002(b).  The failure of the trustee, the U.S.
Trustee, creditors, and any other party in interest to file written opposition
at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered as consent to the granting of the motion.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the courtth

will not materially alter the relief requested by the debtor, an actual hearing
is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir.th

2006).  Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  The plan complies with 11 U.S.C. §§ 1322(a) & (b),
1323(c), 1325(a), and 1329.

13. 13-25847-A-13 JACOB WARREN OBJECTION TO
JPJ-2 CLAIM
VS. SALLIE MAE, INC. 4-8-14 [35]

Final Ruling: This objection to the proof of claim of Sallie Mae has been set
for hearing on at least 44 days’ notice to the claimant as required by Local
Bankruptcy Rule 3007-1(c)(1)(ii).  The failure of the claimant to file written
opposition at least 14 calendar days prior to the hearing is considered as
consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the objecting party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

claimant’s default is entered and the objection will be resolved without oral
argument.

The objection will be sustained.  The last date to file a timely proof of claim
was October 28, 2013 (assuming the claimant is a governmental entity, an
assumption that favors the claimant).  The proof of claim was filed on March
19, 2014.  Pursuant to 11 U.S.C. § 502(b)(9) and Fed. R. Bankr. P. 3002(c), the
claim is disallowed because it is untimely.  See In re Osborne, 76 F.3d 306
(9  Cir. 1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9  Cir. 1999); Ledlinth th

v. United States (In re Tomlan), 907 F.2d 114 (9  Cir. 1989); Zidell, Inc. V.th

Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9  Cir. 1990).th

14. 14-23459-A-13 YAVONNE JOHNSON MOTION TO
PGM-1 VALUE COLLATERAL
VS. BANK OF AMERICA, N.A. 5-2-14 [15]

Final Ruling: This valuation motion has been set for hearing on the notice

June 2, 2014 at 1:30 p.m.
- Page 10 -



required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$72,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Seterus, Inc.  The first deed of trust secures a loan
with a balance of approximately $169,992 as of the petition date.  Therefore,
Bank of America, N.A.’s claim secured by a junior deed of trust is completely
under-collateralized.  No portion of this claim will be allowed as a secured
claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
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interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(I).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(I).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $72,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

15. 12-36782-A-13 DEBRA WILKINS OBJECTION TO
JPJ-1 CLAIM
VS. ONEMAIN FINANCIAL, INC./CITIFINANCIAL 4-8-14 [36]

Final Ruling: This objection to the proof of claim of Onemain Financial,
Inc./CitiFinancial has been set for hearing on at least 44 days’ notice to the
claimant as required by Local Bankruptcy Rule 3007-1(c)(1)(ii).  The failure of
the claimant to file written opposition at least 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the courtth

will not materially alter the relief requested by the objecting party, an
actual hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592
(9  Cir. 2006).  Therefore, the claimant’s default is entered and theth

objection will be resolved without oral argument.

The objection will be sustained.  The last date to file a timely proof of claim
was January 23, 2013.  The proof of claim was filed on January 16, 2014. 
Pursuant to 11 U.S.C. § 502(b)(9) and Fed. R. Bankr. P. 3002(c), the claim is
disallowed because it is untimely.  See In re Osborne, 76 F.3d 306 (9  Cir.th

1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9  Cir. 1999); Ledlin v.th

United States (In re Tomlan), 907 F.2d 114 (9  Cir. 1989); Zidell, Inc. V.th

Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9  Cir. 1990).th

16. 12-39383-A-13 TANYA YANCEY MOTION TO
PGM-2 MODIFY PLAN 

4-24-14 [74]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(2) and 9014-1(f)(1) and Fed. R. Bankr. R.
3015(g).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
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(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the debtor, an actual hearing is unnecessary.  See Boone v.
Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, the respondents’th

defaults are entered and the matter will be resolved without oral argument.

The motion will be granted.  The modified plan complies with 11 U.S.C. §§
1322(a) & (b), 1323(c), 1325(a), and 1329.

17. 13-29094-A-13 THEODORE SCOTT OBJECTION TO
JPJ-2 CLAIM
VS. FRANCHISE TAX BOARD 4-8-14 [47]

Final Ruling: This objection to the proof of claim of the Franchise Tax Board
has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(c)(1)(ii).  The failure of the
claimant to file written opposition at least 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the courtth

will not materially alter the relief requested by the objecting party, an
actual hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592
(9  Cir. 2006).  Therefore, the claimant’s default is entered and theth

objection will be resolved without oral argument.

The objection will be sustained.  The last date to file a timely proof of claim
was January 6, 2014.  The proof of claim was filed on January 9, 2014. 
Pursuant to 11 U.S.C. § 502(b)(9) and Fed. R. Bankr. P. 3002(c), the claim is
disallowed because it is untimely.  See In re Osborne, 76 F.3d 306 (9  Cir.th

1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9  Cir. 1999); Ledlin v.th

United States (In re Tomlan), 907 F.2d 114 (9  Cir. 1989); Zidell, Inc. V.th

Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9  Cir. 1990).th

18. 13-29094-A-13 THEODORE SCOTT OBJECTION TO
JPJ-3 CLAIM
VS. CA STATE DISBURSEMENT UNIT/ALAMEDA DCSS 4-8-14 [51]

Final Ruling: This objection to the proof of claim of California State
Disbursement Unit/Alameda DCSS has been set for hearing on at least 44 days’
notice to the claimant as required by Local Bankruptcy Rule 3007-1(c)(1)(ii). 
The failure of the claimant to file written opposition at least 14 calendar
days prior to the hearing is considered as consent to the sustaining of the
objection.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further,th

because the court will not materially alter the relief requested by the
objecting party, an actual hearing is unnecessary.  See Boone v. Burk (In re
Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, the claimant’s default isth

entered and the objection will be resolved without oral argument.

The objection will be sustained.  The last date to file a timely proof of claim
was January 6, 2014 (assuming the claimant is a governmental entity, an
assumption that favors the claimant).  The proof of claim was filed on January
10, 2014.  Pursuant to 11 U.S.C. § 502(b)(9) and Fed. R. Bankr. P. 3002(c), the
claim is disallowed because it is untimely.  See In re Osborne, 76 F.3d 306
(9  Cir. 1996); In re Edelman, 237 B.R. 146, 153 (B.A.P. 9  Cir. 1999); Ledlinth th

v. United States (In re Tomlan), 907 F.2d 114 (9  Cir. 1989); Zidell, Inc. V.th

Forsch (In re Coastal Alaska), 920 F.2d 1428, 1432-33 (9  Cir. 1990).th
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19. 14-24096-A-13 WAYNE/ROBYN LEONHARDT MOTION TO
CK-1 VALUE COLLATERAL
VS. BANK OF AMERICA 4-30-14 [8]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$101,667 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Wells Fargo Home Mortgage.  The first deed of trust
secures a loan with a balance of approximately $154,817 as of the petition
date.  Therefore, Bank of America’s claim secured by a junior deed of trust is
completely under-collateralized.  No portion of this claim will be allowed as a
secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
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adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(I).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(I).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $101,667.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th
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